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The Curse of Tradition in the Law
School Classroom: What Casebook
Professors Can Learn from Those
Professors Who Teach Legal
Writing
by M.. Sam Jacobson*
The typical law school pedagogy suffers from a ham butt problem.'
As the story goes, a woman was preparing a ham dinner when she
carefully cut off the ham butt before putting the ham in the oven to
bake. A friend asked her why she did that. She said she did it because
her mother did it. Why did her mother do it? She had no idea. So she
asked her mother, why do you cut off the ham butt before putting it in
the oven? Her mother said she did it because her mother did it. What
was the reason? She did not know, but she should ask her grandmother.
So, she did. Her grandmother told her a baking pan she once had was
too small, so she cut off the butt to make the ham fit.
While tradition may have explained the act, the reasons for its origin
were long lost, or never known, and likely no longer relevant. The
tradition was comforting, but the act occurred without thinking. This
lack of thought is the curse of tradition. Without thought and rational
reasoning, tradition stifles the adaptations required to evolve and adapt

*

Instructor, Willamette University College of Law. University of Oregon (B.S., 1972);

University of Iowa College of Law (J.D., 1975). While this Essay is lightly seasoned with

the occasional footnote, I had no idea how freeing it would feel to express myself without
the burden of endless footnotes. Sorta like going without underwear.
1. Erin McKean included one variation of this story in her Technology, Entertainment,
and Design talk in March 2007 in Monterey, California. See Online Video: Erin McKean
Redefines the Dictionary (TED Conferences, LLC 2007), httpJ/www.ted.com/talks/erin
_mckeanredefinesthe_dictionary.html (last visited Mar. 31, 2010).
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to changing demands and conditions. And so it is with law school
pedagogy.
Some years ago, editors of a law review questioned a statement I made
in an article that the days of The PaperChase2 in law school were over.
Understandably, a statement about The PaperChase would not be clear
to the editors who knew nothing about a movie made long before they
were born, so I thought their point was well-taken. To establish the
connection I wanted to make with the movie, I rented it to get a fresh
perspective. To my surprise, my thesis was bogus: not a darn thing had
changed in the law school classroom. The professor still ran the show
using a quasi-Socratic style of questioning in a course for which no
textbook existed, only a casebook containing a collection of edited cases.
How is it that after decades of critiques and studies by scholars and
outside evaluators alike, everything remained the same? It is a ham
butt problem: tradition.
I. IF SOCRATES ATE HEMLOCK, WOULD You EAT IT Too?
Why has law school pedagogy been so impervious to change? In large
measure, it is because little institutional motivation exists for it to
change. This is reflected both internally and externally. Let me discuss
each.
InternalInfluences
First, internal institutional structures do not promote pedagogical
change in law school. This is reflected in the hiring process, the
teaching environment, and the tenure process.

A.

1. Hiring Process. Typically, those hired to teach in tenured
positions know little or nothing about teaching. Law schools generally
hire for tenure-track positions using criteria unrelated to the jobs those
hired will perform: for example, deans are hired based on scholarly
performance, not administrative expertise; and tenure-track faculty are
hired based on academic performance, not teaching expertise. In the
hiring process for entry-level, tenure-track faculty, the initial sorting
criteria concern the rank of the law school from which the person
graduated, the rank of the person within his or her graduating class,
whether the person was on law review and had a position of responsibility, whether the person had a judicial clerkship (and if so, the rank of the
court), whether the person published any law review articles, and
whether the person has any subject-matter expertise. Only if all these

2. THE PAPER CHASE (Twentieth Century Fox 1973).
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criteria are equal, which they rarely will be, will teaching experience
come into play.
While the hiring process may assure that new hires are smart, being
smart or knowing the subject matter does not mean knowing how to
teach. Being a good learner does not inherently make a person a good
teacher. Instead, good learners can be the worst teachers if they cannot
deconstruct the material that came so naturally to them. This deconstruction is necessary before they can understand why their students might
be struggling with the material and how to explain the material to their
students in a more meaningful way.
If someone is good at learning the law, one would think they would
also be good at learning how to teach the law. Good learners should be
able to use their good learning skills to learn how to teach in a
pedagogically sound way. Unfortunately, their learning skills are not
often used for this purpose in law school for a number of reasons, some
intrinsic in being the best and brightest. Good learners may assume
that they know everything they need to know to teach well because they
were so successful at learning. Wrong. Unfortunately, understanding
the need to learn something presupposes understanding that you do not
know something. In fact, studies support that those who think they
know everything are the most likely to know the least.3
Good learners also may lack motivation to learn more about teaching.
What motivates a person to do something may be either extrinsic or
intrinsic.4 Extrinsic motivation reflects institutional values; it concerns
some reward or punishment outside the task itself. Good learners would
be extrinsically motivated to learn more about teaching if institutional
values rewarded that learning process. However, this is not often the
case within law schools. While every law school honors a professor of the
year, usually determined by student vote, the rewards that accompany
that honor are small in comparison to the rewards for those who write.
Even among those who write, writing about teaching is given little
weight and may not even be counted toward tenure. The advice new
professors receive is to concentrate on writing, not pedagogy, and to
write about their casebook areas of expertise, not about teaching.
Intrinsic motivation reflects personal values; it concerns the personal
relevance and interest in the task itself. Good learners would be

3. See, e.g., Justin Kruger & David Dunning, Unskilled and Unaware of It: How
Difficulties in Recognizing One's Own Incompetence Lead to Inflated Self-Assessments, 77
J. PERSONALITY & SOC. PSYCHOL. 1121 (1999).
4. Motivation is discussed in more detail and with citing authorities in M.H. Sam
Jacobson, A Primeron Learning Styles: Reaching Every Student, 25 SEATTLE U. L. REV.
139, 165-67 (2001).
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intrinsically motivated to learn more about teaching if they valued the
art of teaching. However, the hiring process favors those whose foremost
value concerns scholarship and other similar academic pursuits. Even
if new hires valued the art of teaching, their intrinsic motivation to
master that art may be overshadowed by the extrinsic motivation to take
the path most likely to lead to tenure.
2. Teaching Environment. In addition to the constraints imposed
by the hiring process on pedagogical change, the teaching environment
constrains pedagogical change. The teaching environment supports
repeating the same classroom environment that those who are teaching
experienced as students because of the lack of teacher training and the
lack of useful feedback on how to improve teaching. The vast majority
of law schools, if not all law schools, train teachers using the Roman
method: that is, by throwing them to the lions. Even if law schools offer
teaching support, it is support that perpetuates traditional pedagogy, not
pedagogical change.
Teacher training in most law schools does not support pedagogical
change. Generally, no formal training exists. For new hires, the law
school might offer an orientation, match them with faculty mentors, and
encourage them to attend the Association of American Law Schools
programs for new faculty. For those seeking promotion or tenure,
various faculty members might observe and comment on the instruction
of a class. For those faculty in neither of these situations, an occasional
colloquium might occur. None of these comprise teacher training.
Similarly, teaching evaluations do not support pedagogical change.
Student evaluations are conducted before students know whether they
have learned what they need to know, because their only feedback in a
typical class is their performance on the final exam and that exam has
not yet occurred. Student evaluations are also notoriously optimistic,
providing a false sense of doing well. For example, in one study of
400,000 undergraduate evaluations, only 12% of the evaluations rated
the professor as being below average.' Generally, a professor's evaluations will be good if the students like the professor. Some studies
indicate that student minds are set within the first few minutes of the
first class as to whether students will like the professor.6

5.

JOHN A. CENTRA, DETERMINING FACULTY EFFECTIVENESS 153 (1979).

6.

See, e.g., Dennis E. Clayson & Mary Jane Sheffet, Personality and the Student

Evaluationof Teaching, 28 J. MARKETING EDUC. 149, 154 (2006); Daniel B. Cruse, Student
Evaluationsand the University Professor, 16 J. HIGHER EDUC. 723 (1987).
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3. Tenure Process. In addition to the hiring process and the
teaching environment, the tenure process also does not promote
pedagogical change. Even if new tenure-track hires know they need to
learn more about the most effective pedagogy for teaching their subject
matter, learning to do something differently involves taking a risk.
Taking risks does not lead to tenure. What does lead to tenure is
following tradition by writing articles. The reality of law school is that
new tenure-track hires cannot spend time working on their teaching and
still have time to write the articles that will lead to tenure and peer
recognition.
What also leads to tenure is not offending the decision makers. If the
decision makers walked ten miles through snow (all uphill, by the way),
then so must the new hires. When the decision makers evaluate the
classes of the new hires, they either expect to see the same classroom
methodology that they used, or if an alternative methodology is used,
they are ill-prepared to evaluate its effectiveness. The bottom line is
that those who take risks can fail, but those who do not take risks
cannot fail, and the prize, tenure, will be theirs.
B.

External Influences
Second, external institutional structures do not promote pedagogical
change in law school. Law school pedagogy becomes impervious to
change when the external measures of a law school's merit have little or
nothing to do with the effectiveness of its teaching. This results in
minimal institutional encouragement to develop more effective teaching
pedagogies but substantial institutional encouragement to improve areas
that could lead to more positive assessments of the law school. The two
most significant external influences on law schools are the U.S. News &
World Report rankings of law schools and the American Bar Association's (ABA) accreditation process.
The U.S. News & World Report rankings are the tail that wags the
dog. The rankings are based on statistical measures that have little to
do with the quality of the education, yet they are widely used by
prospective students and faculty, as well as prospective and existing
donors and employers, for that very purpose. Even though the legal
community widely criticizes the U.S. News & World Report rankings as
being fundamentally flawed, the rankings have had a dramatic effect on
the allocation of institutional resources as law schools seek to improve
their rankings. The rankings are based on criteria that assess quality
(40%) based on national reputation among peers, lawyers, and judges;
selectivity (25%) based on student credentials (LSAT scores and
undergraduate grade point averages) and the number of applicants
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versus the number accepted; placement (20%) based on employment at
graduation, employment nine months after graduation, and bar passage
rate; and faculty resources (15%) based on the student-faculty ratio,
amount spent per student, and library resources.'
None of these criteria concern the use of effective pedagogy or even
more generally the value added by the law school education. For
example, a subjective assessment of what others think about the law
school and its reputation is worth twenty times more than an objective
assessment of meeting the minimum standard of competence: passage
of the bar exam (40% vs. 2%).8 Similarly, the criterion of applicant
qualifications is worth eleven times more than the qualifications of the
law school graduate (22.5% vs. 2%).' As law schools scramble in their
search for the Holy Grail-higher rankings-the result of these criteria
is to skew the allocation of resources. A law school might spend
$100,000 to mail slick publications to anyone who might vote on the
rankings, hoping to enhance its score for national reputation, while
allocating an occasional lunch, if anything, to engage its faculty in the
use of more effective teaching methodologies.
The ABA, through its accreditation process, also is a significant
external influence on law schools. The ABA establishes minimum
standards for course credit, requires a minimum level of attendance, and
requires law schools to ensure effective teaching by anyone teaching its
students."0 Law schools can determine whether teaching is effective
through a number of means, but most often it occurs through class
While the ABA standards
visitations and student evaluations.
encourage law schools to recognize "creative scholarship in law school
teaching methodology," nothing requires, or even encourages, law
schools to consider incorporating more effective teaching pedagogies into
its classrooms. In fact, the ABA standards indirectly penalize those
most likely to use effective but non-traditional pedagogies, such as

7. Robert Morse & Sam Flanigan, Law School Rankings Methodology, U.S. NEWS &
REPORT, Apr. 22, 2009, availableat http'/www.usnews.com/articles/education/bestlaw-schools/2009/04/22/law-school-rankings-methodology.html. See generally Theodore P.
Seto, Understandingthe U.S. News Law School Rankings, 60 SMU L. REV. 493, 497-505
WORLD

(2007).

8. Morse & Flanigan, supra note 7.
9. Id.
10. ABA STANDARDS FOR APPROVAL OF LAW SCHOOLS, STANDARD 403(b) (2009-2010),
available at http'//www.abanet.org/legaled/standards/2009-2010Standards.pdf. Chapter 3
concerns the standards for the educational program; Chapter 4 concerns the standards for
faculty.
11.

ABA STANDARDS FOR APPROVAL OF LAW SCHOOLS, STANDARD 403, at Interpretation

403-2 (2009-2010).
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untenured clinical and legal writing faculty, by counting them as only
70% of a person12 even though they teach a full load, and by depriving
them of an effective voice among other faculty by accepting their lack of
voting privileges.
With no internal or external institutional structures promoting the use
of effective but non-traditional pedagogies in law school, casebook
professors in law school rely on what they know by replicating the way
they were taught. In this manner, the traditional law school pedagogies
are repeated decade after decade, generation after generation, without
thought and without the critical reasoning that one would expect of
lawyers. The result js the perpetuation of a nearly century-old pedagogy
involving a quasi-Socratic method in the classroom and casebooks for
materials and an evaluation of mastery that relies on a single exam at
the end of the course.
II. DARING TO BE DIFFERENT
Nothing even close to this traditional law school pedagogy occurs in
the legal writing classroom where classroom pedagogies fully engage the
students in learning, where the materials used present information in
a thoughtful and layered manner, where students repeatedly apply what
they learn, where teaching and learning only begin, not end, in the
classroom, and where mastery of the analytical and communication skills
taught is de rigeur,not par hasard. What are legal writing faculty doing
that casebook faculty are not? What can casebook faculty learn from
those who teach applied legal analysis? I cannot think of a more
appropriate commemoration of the twenty-fifth anniversary of the Legal
Writing Institute than to share with our casebook colleagues some of the
many valuable insights that those teaching legal writing have acquired
from these years of teaching in the trenches.
Present MaterialLogically and Appropriately Layered

A.

No doubt, all professors think their materials are organized logically,
but "logic is in the eye of the logician."13 The concern, then, is whether
the materials are logical from the appropriate point of view. In teaching,
the appropriate point of view should be the learner, not the teacher.
How professors organize course material for themselves or their peers
is not likely to be the optimal organization for learning the material.

12.

ABA STANDARDS FOR APPROVAL OF LAW SCHOOLS, STANDARD 402, at Interepretation

402-1(1)(AXii) (2009-2010).
13. GLORIA STEINEM, If Men Could Menstruate, in OUTRAGEOUS ACTS AND EVERYDAY
REBELLIONS 337, 339-40 (1983).
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Professors know the relevant terms; their students do not. Professors
know the relevant background information; their students do not.
Professors know how the material relates to other fields of law; their
students do not. Professors know the tests that apply and the policies
behind them; their students do not. Professors bring years of study and
experience to bear on subject matter; their students bring none. These
differences substantially affect how material must be organized to
provide an effective learning experience for students. Material organized
from the teacher's point of view will not provide learners with the
information they need when they need to have it. Let me illustrate.
For most law schools, the first semester includes a course on civil
procedure, and the typical civil procedure course begins with personal
jurisdiction. From the teacher's point of view, this is logical because it
determines who can be sued, a necessary decision before commencing a
lawsuit. However, personal jurisdiction is not a logical place to begin
from a learner's point of view. Students know nothing yet about how
to commence a lawsuit, so they are missing the context to which
personal jurisdiction connects. Students also know nothing yet about
due process, a sophisticated constitutional law issue upon which concepts
of personal jurisdiction are founded. And if the course begins with
discussion of Pennoyer v. Neff,14 the list of what students do not yet
know gets even longer because of the age of the opinion and its complex
procedural and factual history. For traditionalists, Pennoyer may be a
rite of passage, but its one designed to scare the pants off new law
students, not to facilitate learning.
In addition to having inadequate knowledge to understand personal
jurisdiction, the learner lacks the analytical foundation to understand
personal jurisdiction. First-semester law students are days, if not weeks,
away from knowing how to perform basic legal analysis. Without that
analytical knowledge, they will not know what to do with the information being covered. This is further complicated by beginning with one
of the most complex topics in civil procedure. Before students are ready
to take on such a complicated topic, they first must have performed basic
legal analysis, and then they must have had opportunities to practice
that legal analysis to improve their abilities. As a result, first-semester
law students are weeks, if not months, away from knowing how to
perform the complex legal analysis required to understand personal
jurisdiction.
What professors teaching legal writing know is that they must begin
instruction by establishing a foundation of information and analytical

14.

95 U.S. 714 (1877).
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skills for their students because adults learn by connecting information
to what they already know. 5 This requires assessing what foundational knowledge is needed and how to provide it so that the course goals
and coverage are satisfied. The former is evaluated from the learner's
point of view; only the latter is from the teacher's point of view.
What professors teaching legal writing also know is that they must
layer material, from simple to complex, to maximize understanding and
to provide a platform from which students can structure subsequent
information. Learners can connect and structure new material only if
it is appropriately layered. Material is appropriately layered when new
material overlaps with old material enough for learners to connect the
new information to what they already know. However, material is not
appropriately layered when new material is so unrelated to what
learners already know that learners cannot determine with any certainty
what the connection between the old and the new material might be.
Whether material is appropriately layered must be evaluated from the
learner's point of view.
What would a civil procedure course look like if it were organized from
a learner's point of view? It would put first things first substantively.
Need to introduce new terms? Begin with definitions. Need to establish
context? Follow with an overview of the litigation process. Need to
establish a foundation for studying complex concepts? Cover a simple
procedural time line before the more complicated tangents, like personal
jurisdiction, supplemental jurisdiction, removal, and joinder. Need
examples? Need to be more concrete? Illustrate the procedural steps
with a sample lawsuit to bridge the gap between seemingly esoteric
terms of art and the documents they represent.
Similarly, a civil procedure course organized from a learner's point of
view would put first things first analytically. Governed by court rules
and statutes? Begin by teaching how to analyze them. Interpreted by
cases? Teach how to analyze them and how they modify or supplement
the court rules and statutes. Need the test? Synthesize the authorities
to develop the framework that governs the analysis of a point. Need to
know what each part of the test means? Show how to use authorities to
define a point. Apply to facts? Use hypotheticals to explore the elasticity
in the test and what the test means. Lost in details? Connect each point
to the larger analytical framework.
Envision each of these learning layers as if they were a part of a
Russian matryoshka doll set. The only way to successfully piece
together the set of dolls is to begin with the smallest doll and to add on
15. MALCOLM S. KNOWLES, THE MODERN PRACTICE OF ADULT EDUCATION: FROM
PEDAGOGY TO ANDRAGOGY 43-44 (Follett Pub'g Co., rev. & updated ed. 1980) (1970).
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the next doll in size until all the dolls are enveloped by the largest doll.
Imagine trying to understand this schema if you were given a larger
piece before a smaller piece. It would not work. Not only would you
have dolls that would not fit, but you would not understand the larger
framework of how the dolls must fit together.
When information is not provided in a manner logical for the learner,
the learner potentially misses huge chunks of information as well as the
connections between the chunks. Even if the learner acquires all the
chunks of required information and understands the connections
between them, was it merely fortuitous, in which case no transferable
knowledge or skills were learned, or was it at great expense to the
learner, such as causing unnecessary stress at the expense of the
learner's mental and physical health?
Provide Helpful Course Materials
If medical school courses were taught like most law school courses,
students would receive a bag of body parts for an alien being; be grilled
in front of their peers about each part based on information they did not
know, they could not have known, but that they are made to feel they
should have known; and be graded on how well they could piece them
together to recreate an alien being without knowing what the alien looks
like or having a picture or diagram of its exterior or interior. Fun, eh?
Nope. Not fun, not necessary.
As goofy as this scenario may seem in the context of medical school,
it is exactly what occurs in most law school courses. Most law school
courses have no textbooks, only casebooks. A textbook provides students
with the information needed for the course in a textual format.
Casebooks, on the other hand, are a compilation of cases organized in
some topical fashion. Someone could read a textbook and understand
the subject matter, but no novice learner could simply read a casebook
and understand the subject matter. The proof is in the sales: nearly
every first-year law course has at least a dozen different study aids
available to help students understand the material, and first-year law
students buy them all. While casebooks can enhance and reinforce
critical reading and analytical skills, they are not appropriate for all
courses and for all students, especially for first-year law students who
have yet to master the basic critical reading and analytical skills. Let
me discuss several reasons why.
First, casebooks do not establish an adequate foundation for learning
when they lack textual explanation and guidance. Modem textbooks
generally begin each section by highlighting what the learner should
extract from the section and by providing valuable context for the
discussion. They end by summarizing the main ideas of the section and

B.
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listing questions that the learner should be able to answer after having
read the material. In between, they guide the reader with the use of
various organizational cues, including introductory paragraphs,
headings, thesis sentences, and transitions.
Casebooks, on the other hand, typically include none of this information. A few casebooks include some helpful substantive and organizational narrative, most notably Funk et al.'s Administrative Procedure
and Practice.6 However, most casebooks only include notes after each
case or group of cases. Those notes sometimes include information that
would have been more helpful had it preceded the cases, but more often
the notes refer the reader to materials outside the casebook or pose
questions that can be answered only with additional research.
What professors teaching legal writing know is that explanatory
information and organizational guidance are essential to communicating
clearly. In fact, the explanatory information and organizational
guidance are even more critical for course materials because the
audiences for the course materials are legal novices, not those experienced in legal analysis. Those with legal expertise can fill in the gaps
if explanatory information or organizational guidance is missing or
inadequate, but legal novices do not yet have analytical skills and
foundational information to do that.
Second, casebooks present information inconsistent with the way most
students learn. The vast majority of people are top-to-bottom learners; 7 that is, they need to know why they are reading something before
the details of what they are reading make sense. Without an overview
or contextual information, students do not know what details are
important or why they are important. However, with an overview and
contextual information, the details have something to which they can
stick. Think of the overview and contextual information as being
conceptual velcro.
Casebooks are missing the velcro. They present information from
bottom-to-top, although most often the top is missing unless a helpful
note is included after the case. Instead, casebooks by their nature are
a compilation of details, the details from many cases. The burden is on
the learner to determine how the details fit together, usually through
the process of outlining. For the few students who prefer processing
details before establishing the big picture, this suits them fine. For
students with strong organizational talents, this is manageable. For

16. WILLIAM F. FUNK, SIDNEY A. SHAPIRO & RUSSELL L. WEAVER, ADMINISTRATIVE
PROCEDURE AND PRACTICE: PROBLEMS AND CASES (3d ed. 2006).
17. M.H. Sam Jacobson, Learning Styles and Lawyering: Using Learning Theory to
Organize Thinking and Writing 2 J. ALWD 27, 49 (2004).
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students who are organizationally challenged, without some sort of
guidance, this is a disaster.
What explains the different ways that students process this material?
People have processing preferences.'" One preferred style of processing
involves the ability to see and work with pieces of the whole. The
hallmarks of this processing style are linear, logical, and sequential
thinking. Alternative preference for processing involves seeing the whole
and the possibilities outside the whole. The hallmarks of this processing
style are holistic, intuitive, and analogistic thinking. For convenience,
I will refer to these styles as serialistic and holistic.
Students have problems learning from casebooks whether their
dominant processing style is serialistic or holistic. However, the reasons
are different. Students whose dominant processing style is serialistic
will be frustrated if they do not know the purpose of details so they can
structure the details appropriately. They will also be frustrated if pieces
are missing. Students whose dominant processing style is holistic will
be frustrated if they do not receive organizational cues. Without those
cues, they may not be able to see the parts that constitute the whole, or
if they do see the parts, the parts will seem equal in importance. They
will drown in details.
What professors teaching legal writing know is that information
provided in only one way will benefit only one type of learner. Professors teaching legal writing have had to expand their teaching repertoire
to benefit all types of learners because their students must master legal
analysis and communication, not just complete the course, to succeed in
law school. As a result, their materials include introductions and
summaries, explanations and illustrations, color and diagrams,
templates and examples, exercises, and organizational cues galore.
While this does not mean that their students will not struggle with the
material, it does mean that the students will struggle with what is
important-learning and mastery, not interpreting the course book.
Which leads to my next point ....
Third, casebooks do not present material efficiently. At times,
inefficiency in presentation may serve a valid pedagogical purpose, such
as to advance critical thinking skills. Most often, though, what is
inefficient is also ineffective. Course materials are most effective when

18. These processing preferences are discussed in Jacobson, A Primer on Learning
Styles, supra note 4, at 157-60; Jacobson, Learning Styles and Lawyering, supra note 17,
at 39-42, 48-50. Traditionally these processing preferences were considered to reflect
hemispheric strengths, left-brain or right-brain. In the last decade or so, brain scans show
that both hemispheres are involved in processing information. Therefore, it is more
accurate to describe these processing styles as serialistic or holistic.
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they lead to deep learning. Deep learning occurs when learners have a
new experience (for example, reading new material), reflect on it, draw
conclusions from it, and apply it to new situations. 9 If students
allocate two to three hours of studying for each class, they should be
spending that time on more than just reading. They should also be
thinking about the importance of the new material, integrating it into
an analytical framework, and testing it against hypotheticals.
The inefficiencies occur not only in the initial presentation of material,
but also in the updating. Most updates to casebooks consist of adding
more cases rather than rethinking the presentation of material. As more
and more information is added, the casebooks become heavier, the font
smaller, and margins nearly nonexistent as publishers shmoosh it all in.
However, this makes the material even harder for the reader to digest.
Here is what the studies support: Text that is the easiest to read and
understand will include lots of white space, about 50%, on each page.20
That includes margins for notes
and sufficient space between lines of
21
visually.
them
separate
to
text
What professors teaching legal writing know is that efficient materials-those that provide students with what they need to know in the
way they need to know it-will result in less frustration and more time
spent on the deep thinking needed to master the material. If a case
includes a useful statement of policy, discuss the policy rather than
include the entire case. If the test for evaluating a matter has changed
over time, summarize the relevant historical information rather than
include the earlier cases. If cases provide interesting factual variations,
create hypotheticals rather than include all the cases. The cases
provided in a casebook should not inspire a parody of a lightbulb joke:
Question: How many cases does it take to cover a topic?
Answer: Nine. Four to establish the test that existed when the
authors were in law school. One to establish the current test, what
it means, and what policy supports it. And four to explain why the
decision was wrong or why the decision would have been wrong if
the facts had been different.
Fourth, casebooks may not provide the reader with the information
needed to understand the required analysis. In one unfortunate
situation, a casebook included two lower court decisions interpreting a

19. Jacobson, Learning Styles and Lawyering, supra note 17, at 45.
20. Ruth Anne Robbins, Painting with Print: IncorporatingConcepts of Typographic
and Layout Design into the Text of Legal Writing Documents, 2 J. ALWD 108, 124 (2004).
21. Id.
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major United States Supreme Court case but forgot to include the
Supreme Court case they concerned. Oops. Obvious omissions like that
occur rarely. What occurs on a more regular basis is the omission in the
editing process of essential information, such as a part of the relevant
test, or important information, such as examples or explanatory
discussion that help to define all or part of the relevant test. The
consequences of these errors would be significant: any analysis relying
on casebook material that omits essential information would be incorrect
because a portion of the test will be missing; and any analysis relying on
casebook material that omits important information would be incomplete
because the test will not be defined fully.
The editing of United States v. Morrison22 and United States v.
Lopez23 cases, which establish the modern Commerce Clause24 analy-

sis, illustrate how problematic omissions can be. A couple of years ago,
I was helping first-year law students outline this issue. Professors were
using different constitutional law casebooks. In one casebook, the cases
were omitted in favor of two persuasive lower court cases. In another
casebook, portions of the test were omitted without explanation. In yet
another casebook, transitions were omitted so a reader could not identify
the parts of the test. Students struggled with the analysis until I
directed them to the full opinions. Then the analysis was obvious.
While the students were excited that the analysis was so easy to identify
in the full opinions, they also were angry that it was not equally clear
from the material in their casebooks. They accused the authors of trying
to hide the ball. While I doubt that any casebook authors intended to
hide information from students, the authors did not edit their cases in
a vacuum. Instead, they edited cases after reading the full opinion
multiple times and they read the cases through the lens of pre-existing
subject-matter expertise. This means the material may seem very clear
to the casebook authors while being unclear to the students.
What professors teaching legal writing know in preparing materials
is how the information from cases will be used. They engage in reverse
engineering by determining first the information students will need to
have before they can perform an accurate and complete analysis, and
then they work backwards from that to be sure all of the necessary
information is included in the materials. If students will brief a case,
does the edited opinion include all the information the students will need
to complete the brief and to understand the case? If students will
synthesize authorities to determine the analytical framework for an

22.

529 U.S. 598 (2000).

23.

514 U.S. 549 (1995).

24.

U.S. CONST. art. I, § 8, c. 3.

2010]

THE CURSE OF TRADITION

913

issue, do the authorities given, including cases, provide them with all the
pieces they will need to establish the test? If students will apply that
test to answer a legal problem, do the cases interpreting the test help to
define what each part of the test means?
With casebook authors, however, the material is not viewed in the
same way, largely because casebook professors do not have the same
analytical accountabilities as professors teaching legal writing.
However, casebook authors also need to engage in reverse engineering
by asking similar questions: When students brief each case, will they
find all the information they need to understand the cases? When
students construct the framework for analyzing an issue, will they be
able to extract a complete and accurate test from the materials included
on that issue? When students develop their course outlines, will they
find the information they need to define (through general statements or
case facts) what the parts of the test mean? Through this reverse
engineering, authors can do a better job of developing course materials
and professors can better evaluate the quality of the materials and
whether supplemental materials are needed.
Fifth, casebooks do not reinforce good analytical skills beyond case
analysis. While case analysis is important, it is only one of several
essential analytical skills that students need to master. Additional
analytical skills taught by professors teaching legal writing include
analyzing enacted law, separating binding from persuasive authorities,
synthesizing multiple sources of binding authority to determine the test
that applies for an issue, establishing a hierarchy of authorities when
multiple authorities exist on a point, and applying authorities to facts.
The emphasis on case analysis skews student perception of what is
needed for a good analysis. A colleague, a retired state supreme court
justice, told me of one oral argument before the court in which an
advocate responded to the justice's question by saying that no case law
existed on the disputed issue. Unfortunately for the advocate, a statute
directly resolved the issue and not in the advocate's favor. The
advocate's focus on cases for determining the law is an expected result
of the emphasis placed on cases in legal education. The emphasis on
cases occurs even in subjects, like civil procedure, that are established
by enacted law, including statutes and court rules.
In addition, the use of cases can undermine concepts concerning
hierarchy of authority. A judicial law clerk for the United States
District Court for the District of Oregon was researching service of
process for a case and proudly showed me his draft analysis. The
analysis was spot on, but not a single citation was to binding authority.
Even though the United States Court of Appeals for the Ninth Circuit
had issued opinions on that issue, the citations were to authorities
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emphasized in the clerk's civil procedure casebook, cases that came from
district courts in New York and Louisiana. While the clerk should have
known better than to rely on persuasive authority when binding
authority was available, the clerk's position of comfort was to replicate
the kinds of materials selected for his course materials, ones that stated
the point most directly, succinctly, or eloquently, even though only
persuasive.
What professors teaching legal writing know is that students will
replicate legal analysis as they are taught it. Consequently, the more
effective way to teach is through problem solving rather than through
the casebook method. With problem solving, all analytical skills are
brought to bear on solving the problem, not just those involving case
analysis. Students are given a fact pattern that raises the issue to be
explored, along with the relevant authorities. The relevant authorities
would include enacted law as well as case law. To provide opportunities
to use different analytical skills, the authorities could be all binding, a
combination of binding and persuasive, or only persuasive. The first two
variations would require students to evaluate the hierarchy-of-authority
issues before applying the analysis to the fact pattern. The third
variation would require students to engage in a school-of-thought or
policy analysis before applying the analysis of the persuasive authorities
to the fact pattern.
Besides giving invaluable opportunities to practice the full range of
analytical skills, problem solving is pedagogically sound for many
additional reasons, such as engaging all students in deep learning and
bridging the gap between the classroom and the final exam. Moreover,
it applies to any course; only the authorities used and the product
generated will vary. After all, problem solving is what lawyers do. I use
problem solving for my administrative law class; it works like a charm.
The purpose of the course materials is immediately obvious to the
students; they enjoy the process, and the class time flies by even though
the students are engaged in deeper learning than the traditional
pedagogy for the course. In fact, my students frequently tell me that
they are often asked to help students in other sections of the course to
understand the material.
C.

Engage All Students in the Classroom
Back to The Paper Chase.' The movie came out when I was in law
school. My law school buddies and I went to see it, and we all thought
it was a dead-on portrayal of the brutality we endured in the Socratic-

25.

THE PAPER CHASE (Twentieth Century Fox 1973).
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style classroom. When I watched the movie again decades later, I could
not help but wonder why we were all so terrorized by the professor's
questions that now seemed like such creme puffs. The answer was easy:
what may be obvious or simple to a professor, who has spent innumerable hours studying, reading, analyzing, teaching, writing, and otherwise
applying the information, is not at all obvious to the poor first-year
students whose only knowledge of the material is the few hours spent
trying to read and brief the cases du jour. To make it worse, students
must display their ignorance in front of strangers, an entire room full of
them, all of whom are judging them and their deficiencies, or so those on
the hot seat believe.
I watch first-year students agonize over this ritual every year. It is
a toss-up as to which is more painful: their feeling so tortured while on
the hot seat or their reaction to watching someone else feeling tortured
while on the hot seat. They cry from humiliation. They throw up from
anxiety. They doubt themselves. They tell me they used to be smart
before law school. What is it about the use of the quasi-Socratic method
in the law school classroom that causes these reactions?
First, the quasi-Socratic method seems inherently unfair, especially for
beginning law students. This is largely because of the disparity in
knowledge. One party knows a lot: the professor took courses on the
subject in law school, studied it again for the bar exam, practiced in the
field, and either has taught the material for years or, if a newbie, maybe
spent six hours preparing for the class. However, the other party knows
almost nothing: the students' only exposure to the material were the
casebook pages assigned for the class. How can beginning students
possibly go tgte-a-tte with the professor when their positions are so
unequal? They cannot.
One might even think the students are being set up to fail. While the
quasi-Socratic method of teaching is a wonderful tool for engaging
students in critical thinking, it is ill-used with beginning students who
cannot think critically about something they do not yet know. In this
respect, the quasi-Socratic method seems to be more about power than
it is about learning. Does the questioning continue until the student in
the hot seat says "uncle"? No matter how well the student answers, is
something always missing? Breaking news: students already know that
their professors know more than they do; it is unnecessary to prove it by
engaging in one-upmanship.
In addition, students are never told the rules of engagement. Students
may not know the purpose of this pedagogy. Some aspects may be
obvious, such as providing the facts of a case. However, other aspects
are not so obvious, such as when no clear answer exists or when
students need to think beyond the parameters of what they read.
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Students also may not know what to take away from class. Beginning
law students often tell me they do not know what to write down. If
students give conflicting answers, which answer is correct? Finally,
students may not know what constitutes fair play. If students do not
know the answer, can students say that, or will they risk being insulted,
such as being told that they should prepare for class next time? If
students do not understand the professor's point, can they ask for
clarification, or will students risk being told that they need to figure it
out for themselves?
Second, the quasi-Socratic method only engages one student at a time.
While other students are expected to follow the conversation as if they
were involved in it, the conversation often is not that easy to follow, such
as when the conversation tracks another student's thought process that
is quite different from the listener's thought process. If students are not
yet sure of their own thought processes, how are they to follow the
thought processes of others? Conversely, if students are sure of their
own thought processes, then why should they care about someone else's
thought process? Regardless of the reason, students who are not
personally engaged in a conversation will either think it is not very
interesting, or they will be easily distracted by other things. Is it any
wonder that students are surfing the Internet, checking e-mail, or
playing Free Cell during class?
Third, the quasi-Socratic method makes it difficult to see the whole.
This pedagogy facilitates the dissection of each case, each idea, each
word. What it does not do well is to help students put the pieces
together so they can see the whole. That process is largely done by
students outside the classroom when they prepare their course outlines.
Fourth, the quasi-Socratic method benefits a narrow range of learners
at the expense of others. This occurs on a number of levels including
learner preferences for absorbing information and the milieu in which
that information is processed. While this Essay is not the place to
explore learning theory in any detail, let me highlight some of the
impacts it has when the instruction is primarily through the quasiSocratic method.
To begin the learning process, information must be absorbed.2"
Information is absorbed through the human senses: sight, hearing,
touch, taste, and smell. Of significance to law school are the senses of
sight and hearing. Through sight, students absorb information by
reading and by pictures or diagrams. Through hearing, students absorb
information by listening to others or by hearing themselves speak. For
26.

M.H. Sam Jacobson, How Law Students Absorb Information:DeterminingModality

in Learning Style, 8 J. LEGAL WRITING INST. 175, 177 (2002).
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all students, some modes of absorbing information are stronger than
others. Information is less likely to be retained unless it is provided in
one of the preferred modes. The quasi-Socratic method involves talking
and listening. Those with a preference for talking who are able to talk
through the subject matter will benefit from the quasi-Socratic method.
Since the quasi-Socratic conversation involves only one student at a
time, few with this strength will be able to exercise it. For those with
a preference for listening, few will find listening to the quasi-Socratic
conversation to be helpful; the listening mode is a passive mode, but
following the quasi-Socratic conversation requires active engagement
because of its nonlinear, syncopated nature. Those students whose
preferences are for reading or for pictures or diagrams will largely be out
of luck in the absence of written words or spatial representations that
support the quasi-Socratic conversation.
One additional note about absorbing information: whatever success
students have with absorbing information may be for naught if they are
under stress. Any information that is absorbed goes into working
memory (sort of a mental limbo before being processed into long term
memory). Working memory generally can hold about four to seven
Under stress, that number goes down.2"
chunks of information."
Way down. Since law students generally find pedagogy involving the
quasi-Socratic method to be stressful, especially when on the hot seat,
they end up missing significant pieces of what was being taught.
Whatever processing those students do with the information they have
absorbed will be defective because of the missing pieces.
After information is absorbed, the brain processes it, and that
processing determines, among other things, whether it will be retained
in long-term memory.29 As mentioned earlier in this Essay, processing
of information is significantly affected by relative strengths in the right
and left hemispheres of the brain.30 Another facet of the learning
environment concerns whether the learning environment is individualistic and competitive or collaborative. Among the general adult population, preferences for competitive versus collaborative learning vary

27. See, e.g., Nelson Cowan, The Magical Number 4 in Short Term Memory: A
Reconsiderationof Mental Storage Capacity, 24 BEHAV. & BRAIN Sci. 87 (2001); George A.
Miller, The MagicalNumber Seven, Plus or Minus Two: Some Limits on Our Capacity for
ProcessingInformation, 63 PSYCHOL. REv. 81 (1956).
28. See, e.g., Sarra Hayes et al., Restriction of Working Memory CapacityDuringWorry,

117 J. ABNORMAL PSYCHOL. 712, 715 (2008).
29. See, e.g., Fergus I.M. Craik & Robert S. Lockhart, Levels of Processing: A
Framework for Memory Research, 11 J. VERBAL LEARNING & VERBAL BEHAV. 671, 675
(1972).
30. See supra text accompanying note 18.
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significantly by gender and ethnicity or culture.3 ' When students who
prefer collaborative learning enter law school, they find few classroom
experiences in their first year that are collaborative. Instead, they find
the quasi-Socratic method to be an individualistic and competitive
environment. When speaking with me, they often have referred to the
quasi-Socratic method as conversation by combat, something with which
they feel intensely uncomfortable.
What professors teaching legal writing know is the most rewarding
classroom experiences are those that do not involve quasi-Socratic
pedagogy. The practice of law is fun stuff, so why should learning the
law be any different? It should not. Agonizingly extracting information
from students one snippet at a time makes class more like a root canal
procedure than one of exploration and enlightenment.
The classroom is the perfect place to demonstrate how fun the study
of law can be, especially by engaging the students in problem solving.
I discussed earlier the analytical advantages of problem solving.
Problem solving also has several additional advantages. First, problem
solving gives every student a chance at success. Second, when done
collaboratively, every student is actively engaged in learning the
material, not just the student on the hot seat. When students are
actively engaged in learning, they will not engage in diversions like
surfing the Internet. Third, problem solving shows students how the
pieces, such as the relevant authorities, are used to create the whole (the
analytical framework), to define the parts of the whole, and to apply to
the facts of a legal problem. Fourth, problem solving engages a broader
range of learners, especially when done collaboratively, and it will
enhance learning by occurring free of the stresses that the quasi-Socratic
method creates. Fifth, problem solving will establish bonds between the
students not only because it is fun, but primarily because they see how
much they can help each other in the problem-solving process.

31. See, e.g., Constance M. Ellison & A. Wade Boykin, Comparing Outcomes from
Differential Cooperative and Individualistic Learning Methods, 22 Soc. BEHAV. &
PERSONALITY 91, 101 (1994) (summarizing studies that demonstrate that AfricanAmericans perform particularly well in cooperative learning environments); Charlene
Johnson & George Engelhard, Jr., Gender, Academic Achievement, and Preferences for
Cooperative, Competitive, and Individualistic Learning Among African-American
Adolescents, 126 J. PSYCHOL. 385, 389 (1992) (concluding that girls reported a higher
preference for cooperative learning); Cornel Pewewardy, Learning Styles of American
Indian/Alaska Native Students:A Review of the Literatureand Implications for Practice,
41 J. AM. INDIAN EDUC. 22 (2002) (reviewing learning style studies of American
Indian/Alaska Native students, which indicate that their ways of learning emphasize
social/affective aspects and harmony).
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D. Be Accountable for Your Teaching
In ancient Rome, when an engineer constructed an arch, he had to
stand under the arch as the capstone was hoisted in place.32 This was
the ultimate in accountability because if the arch was not correctly
constructed, the engineer would be crushed by the capstone. Few law
professors are equally accountable for their teaching.
Most law professors have no idea whether their students are
mastering the material because classroom performance is no measure of
mastery. While in law school, only one student in my civil procedure
class of 220 students could go t~te-a-tte with the professor, a co-author
of Moore's FederalPractice.3" Everyone was in awe of this student, and
we were certain that the top grade would be his. We could not have
been more wrong: he received a D+ for the course. Now this makes
sense to me. Students who do well in a quasi-Socratic classroom do not
necessarily understand how the pieces fit together to create an analytical
framework, how the authorities help to define each part of the analytical
framework, and how to apply the information to a fact pattern to answer
the question asked.
What professors teaching legal writing know is that mastery cannot
occur without practice and feedback. Students may think they know
how to do something, but as my grandmother used to say, the proof is
in the pudding. Legal analysis gets a whole lot harder when students
have to apply the concepts they have learned. That means it is unlikely
students will demonstrate mastery on their first try, or even their second
or third try. What will eventually lead to mastery, though, is knowing
what they did wrong and how they can correct their mistakes. Without
that practice and feedback, mastery will be merely fortuitous. In
addition, without that practice and feedback, no accountability can exist
when the only evaluation of student performance occurs after the course
has ended.
What professors teaching legal writing know is that they are
accountable to their students every time they evaluate a piece of student
work. Only by evaluating student work can professors understand what
was effective or ineffective with their teaching. Let me illustrate.
One year, the appellate problem for my students involved a two-part
test, and each part had its own standard of review. I did not want the
students to spend all their time trying to understand the fairly
32. C. Michael Armstrong, CEO of AT&T (1995), quoted in DAVID OLIVE, THE
QUOTABLE TYCOON: AN IRREVERENT COLLECTION OF BRUTALLY HONEST AND INSPIRATIONAL
BUSINESS WISDOM 174 (2004).
33. JAMES WM. MOORE ET AL., MOORE'S FEDERAL PRACTICE (3d ed. 1997).
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complicated standard of review, so I spent an entire class going over it
with them. We read the language in the major Supreme Court opinions,
I wrote what the Court said on the board, I reviewed how the standards
of review applied to their problem, and I explained how the standards
of review should appear in their appellate briefs. All the students had
to do was take what I had written on the board and insert it into their
appellate briefs. However, when I reviewed the drafts for the appellate
briefs, only one-third of the class had it right. This let me know that
what I had done was insufficient even though I thought I had been very
thorough. Without the opportunity to evaluate student work, I would
have operated under the misconception that I had handled this topic
well, and the final student products would have been incorrect. With the
opportunity to evaluate student work, I could correct my misconception
and approach the material in another way to facilitate understanding.
In addition, professors teaching legal writing are accountable to every
student for every evaluation on every assignment. Students are entitled
to have professors explain their criteria for evaluation and their
comments if they are not clear, accurate, or appropriate. Professors
should be able to fairly justify their criteria or comments. If they
cannot, then they should revise them.
E. Teach Like You Care
While professors might often infuse their teaching with theater, they
have a lot to learn from Shakespeare if they want to teach well. Lear
could have lived on with his devoted Cordelia if he had only learned
about the ambitions of Regan and Goneril and listened to his wise
advisor, Kent. Macbeth might have kept his head if he had learned the
gentlemanly art of intrigue and listened to his conscience. Romeo and
Juliet's stars may not have crossed if their parents had learned how to
get along and listened to their children's desires. Notice the common
theme? The failure to learn and to listen. So, while a bit of theater
might be well received, teaching should not involve a play with a plot.
Instead, to teach well, professors should take to heart the need to learn
and listen.
To teach well, professors need to learn about what they do not know.
Learning about what is not known is an essential lawyering skill that
all professors inculcate in their students. From the first day of school,
students are told to look up words they do not know and to note and find
answers to their questions if something is not clear. If professors expect
this of their students, they can expect no less from themselves. How do
students learn? Read about it. What analytical skills need to be
developed?
Research it. Need help developing problem-solving
assignments? Ask your colleagues. Want to spice up a class? Ask your
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colleagues on a listserv for ideas. Worried they will think less of you for
asking? Get over it.
What professors teaching legal writing know is that they must
approach teaching in the same way that they expect their students to
approach their studies: well-researched and thoroughly prepared to help
students each step of the way. In addition to their substantive coverage,
professors teaching legal writing know learning theory and how to
incorporate it into their teaching; they know how to break down legal
analysis (or anything else) into its component parts and how to use the
parts to help students learn the whole; they have learned about the
strengths and weaknesses of alternative pedagogies; they know how to
conduct effective student conferences; they know how to structure
assignments; they know the best way to comment on student work; and
they know how to ask each other for help and support. How fitting it is
to write this Essay in celebration of the silver anniversary of the Legal
Writing Institute because the Legal Writing Institute has been the
driving force behind the exploration and sharing of these ideas, as well
as many others not mentioned. Conferences, publications, an idea bank,
a listserv, and a website help put information in the hands of those who
need it in the hope that the quest to learn will never stop.
To teach well, professors also need to learn to listen. When I first
started teaching, I had appointment slots of fifteen minutes. Now I have
appointment slots of an hour, which I cut back to half an hour only if
necessary to accommodate demand or to meet the time constraints of the
students. Why the difference? I found that the students needed that
length of time to talk through the problems they were having, and I
needed that length of time to listen to them.
Students need time to talk things through. Often, students have no
idea what is at the root of their distress. Letting them talk gives me the
information I need to know so I can help them: Talking around the
point? Let's walk through the analytical framework. Vague and
disjointed thoughts? Let's walk through the cases together. Unsure how
to analyze a point? Let's create a T-chart to collect the relevant
information. Maybe I have gone over this material several times before,
but that is irrelevant if the student still does not understand it.
In addition, I need the time to be a patient listener. I could not be a
patient listener when I was watching the clock so I would not be late for
the next student appointment. Good listening skills require paying
attention to the speaker, not the next task at hand. Paying attention
may be easier said than done. The average person speaks 120-180 words
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a minute but can think up to 500 words per minute.' That differential
provides the mind with plenty of opportunities to wander onto other
things. To be a good listener, then, you have to want to listen to what
the speaker is saying. Wanting to listen means caring about what the
speaker is saying. It also means reserving judgment.
What professors teaching legal writing observe with all first-semester
students is the fear of being judged and the lack of consideration for the
whole person. When students meet with me, the first question I ask is,
"How are you doing?" Then I listen. And I care. Students cannot learn
complex new material if they are sleep-deprived, having family issues,
sick, broke, and so on. When teaching a class, I begin the same way:
"How is everyone today?" Then I listen. Are they too tired? Are they
unprepared? If so, I want to change the way I cover the material. Did
they not understand something I covered in the last class? If so, I want
to clarify it for them. In this way, all students can move forward, no one
is left behind, and the feeling of isolation that so many law students feel
is lessened.
III.

CONCLUSION

As an old story goes,
There was once a man who... people regarded.. . as a very learned
person. He had a few followers who recorded his instructions in a
book. Over the years the book became voluminous with all sorts of
instructions recorded therein. The followers were advised not to do
anything without first consulting the holy book. Wherever the
followers went and whatever they did, they would consult the book
which served as the manual in guiding their lives. One day when the
leader was crossing a timber bridge, he fell into the river. The
followers were with him but none of them knew what to do under the
circumstances. So they consulted the book.
"Help! Help!" the Master shouted, "I can't swim."
"Please wait a while Master. Please don't get drowned," they
pleaded. "We are still searching in our holy book. There must be an
instruction on what to do if you fell off from a wooden bridge into a
river."

While they were thus turning over the pages of the holy book in
order to find out the appropriate instruction, the teacher disappeared
in the water and drowned.'

34. Ralph G. Nichols, What Can Be Done About Listening, 22 THE SUPERVISOR'S

NOTEBOOK (Spring 1960), available at http'//www.dartmouth.edu/-acskillsdos/10-bad_
listening-habits.doc.
35. K SRl DHAMMANANDA, How TO LIvE WITHOUT FEAR & WORRY 155-56 (1989).
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The moral of this story is the need to adapt to changing circumstances
and new information." What was done in the past does not necessarily
fit with or respond to the needs of today or the demands of the future.
Without being open to self-evaluation and change, law school pedagogy
will suffer the curse of tradition; it will always have a ham butt problem.

36. See id. at 156.

